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ACT:

Specific Relief Act, 1963: Sections 14 and 41-Contract
for enpl oyment - Whet her enf or ceabl e agai nst enpl oyer - Danages-
Whet her a ranmedy for breach of personal contract.

HEADNOTE:

The first respondent instituted asuit ~for mandatory
injunction to enforce a contract alleged to have been
entered into between himand the appellant, officers of the
second respondent Corporation, for appointnent to the post
of Instrumentation Foreman in the appellants’ conpany, and
for consequential reliefs. He contended that he had been
sponsored by the Chairman and Managing Director of the
second respondent Corporation, which was the holding conmpany
of the appellants’ conpany by his two letters for appoi ntnent
as an Apprentice Engineer in terms of a scheme formul ated by
the Governnent of |India. The appellants —and the second
respondent deni ed the existence of any contract.

The trial court dism ssed the suit. However, on appeal
the first appellate court decreed the suit and directed the
first appellant to appoint the first respondent to the post
of Apprentice Engineer under the schene sponsored by the
Government of India. This was confirmed, in appeal, by the
Hi gh Court, which held the first respondent was entitled to
be appointed to the post of Instrunentation Foreman wth
effect fromthe date on which the former incunbent -of that
post had resigned.

In the appeal before this Court, on behalf of the
appel lants it was contended that there was no evidence  of
the contract having been entered into by the appellant wth
the first respondent; nor was there any evidence of a schene
of the Governnent of India, which entitled him to be
appointed to any post in the appellants’ conpany, and that,
in any view, he was not qualified for appointnment as an
Apprentice, much |less to the higher post of Instrumentation
For eman.

469

On behal f of the first respondent it was contended
that the letters addressed by the second respondent in his
capacity as Chairman, and Managing Director of the holding
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conpany, to the appellants, the officers of the subsidiary
conpany, made it obligatory on the part of the latter to
appoint himin terms of the Governnent of India scheme, as
so found by both the first Appellate court and the high
Court.

Al owi ng the appeal, this Court,

HELD: 1.1 A contract of enployment cannot ordinarily be
enforced by or against an enployer. The renedy is to sue
for damages. The grant of specific performance is purely
di scretionary and nust be refused when not warranted by the
ends of justice. Such relief can be granted only on sound
| egal princi pl es. In_ the absence of any statutory
requirenent, courts do not ordinarily force an enployer to
recruit or retain in service an enployee not required by
the employer. There are, of course, certain exceptions to
this rule, such as in the case of a public servant dismni ssed
from service in _-contravention of Article 311 of t he
Constitution; reinstatenent of a dism ssed worker under the
Industriall Law;, a statutory body acting in breach of
statutory obligations, and the like. [475-E]

B.N. Tiwari v. District Board, Agra, AIR 1964 SC 1680;
U P. State Warehousing Corporation v. C K Tyagi, [1970] 2
SCR 250 and Executive Commttee of Vaish Degree College,
Shami and O's. v. Lakshm Narain and Ors., [1976] 2 SCR
1006, referred to.

I ndi an Contract /and Specific Relief Acts, by Polock &

Mul la, Tenth Edn., page 983 and Hal sbury’s Laws of Engl and.
Fourth Edn., Volume 44, paragraphs 405 to 420, referred to.

1.2 In the instant case, neither fromthe plaint nor
from the evidence is it possible to identify and concluded
contract to which the first respondent i's a party or which
he <can enforce. There is no specific plea or evidence as
regards the particulars of the schene of the Governnent of
India in terms of which he seeks relief whether it is a
statutory scheme, and if so, what are the provision relied
on by him and whether a duty is cast on the appellants and a
benefit is conferred on persons like the first respondent.
Assuming that such a schene existed or any such’ contract
bound the parties, it would be violative of all basic’ norns
of law to decree a suit for specific performance of a
contract of personal service.[472E- G

470
1.3 Courts do not ordinarily enforce performance of
contracts of a personal character, such as a contract of
enpl oynent . Subject to certain well defined categories of

exceptions, |aw does not pernit, and the Specific Relief Act
does not contenplate, the enforcenent of a contract of a
personal nature by a decree for specific performance. The
facts of the instant case do not fall wthin t he
exceptions. [472A, 474D

Ri gby v. Connol, [1880] 14 ChD 482, 487 and ~Executive
Conmittee of Vaish Degree College, Shami and Qhers v.
Lakshm Narain and Os., [1976] 2 SCR 1006 at 1020, referred
to.

Cheshire, fifoot and Furnston’s Law of Contract, 1lth
ed., p. 614 and Hal shury’s Laws of England Fourth Edition
Vol une 44, at page 407, referred to.

1.4 Even if there was a contract in terms of which the
first respondent was entitled to seek relief, the only which
was available in law was damages and not specific
per f or mance. Breach of contract nust ordinarily sound in
danmages, and particularly so in the case of persona
contracts. Assuming that a contractual relationship arose
consequent upon the letters addressed by the second
respondent to the first appellant, the first respondent was
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a total stranger to any such relationship, for no
relationship of a fiduciary character existed between the
first respondent and the second respondent or t he
appel l ants. Neither on principles of law or equity nor
under any statute did the first respondent acquire an
enforceabl e right by reason of the |letters exchanged between
the appellant and second respondent, nor did he have
private of any kind to their relationship. No collatera
contract to which he was a party did arise on the facts of
this case and at no time was the second respondent acting
as his agent. There is no express or inplied contract
which is enforceable by him [475-H, 476-B]

In the circunstances, the decrees of the H gh Court and
the first appellate Court are set aside and that of the
trial court is restored.[476D

JUDGVENT:

Cl VI'L _APPELLATE JURI SDICTION: Givil Appeal No. 3644 of
1989.

From the Judgnent and Order dated 10.10.1988 of the
Al | ahabad Hi gh Court in S.A® No. 194 of 1987.

Yoeshwar Prasad and Ms. Shobha  Dikshit for the
Appel | ant s.

471

B.D. Agarwala, Gopal Subramaniam M. Bina Gupta,
Arvind Verma, Ms. Mnika Mhil, R K Srivastava and P. Msra
for the Respondents.

The Judgnent of the Court was delivered by

THOWEN, J. This appeal is by defendants 1 and 2 in a
suit for nandatory injunction. The appellants are officers
of Nandganj Sihori Sugar Co. Ltd., Rae Bareli, of which the
third defendant, the U P. State Sugar Corporation Ltd.. (the
second respondent herein) is the hol ding company. The State
of Utar Pradesh (the third respondent) is the fourth
def endant . The plaintiff, Badri Nath Dixit (the first
respondent), instituted the suit for mandatory injunction to
enforce a contract alleged to have been entered into
between the plaintiff and defendants 1 & 2 for appointnent
of the plaintiff to the post of Instrumentation Foreman .in
the defendants conpany and for consequential reliefs. ~ The
plaintiff contended that he had been sponsored by t he
Chairman and Managing Director of the third defendant, by
his letters dated 18 October, 1982 and 14 Decenber, 1982 for
appoi ntnent by defendants 1 & 2 as an Apprentice Engineer in
terns of a schene formulated by the Government ~of |India,
but such appointnent was not made by defendants 1 & 2.
The plaintiff prayed for an i njunction conpel i ng
def endant s 1 & 2 to appoint him to the post of
‘Instrunentati on Foreman’, which post, according to-him was
at the tinme of the suit lying vacant. |In effect, what the
plaintiff seeks is a decree to compel the specific
performance of a contract of personal service.

Defendants 1 to 3 filed a joint witten statenent
denying the allegations. They stated that there was no
contract, as alleged, and there was no vacancy for any
post to which the plaintiff was qualified to be appointed.
They further stated that the plaintiff had been
conditionally offered appointment as a Fitter Tr ade
Apprentice, subject to his possessing t he requisite
qualifications and his selection by the Apprentice Board,
Kanpur . The plaintiff was not qualified and  was,
therefore, not selected. They further contended t hat
neither as an Apprentice nor as Instrumentation Foreman was
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the plaintiff qualified to be appointed. The suit was
dismsed by the trial court. However, on appeal by the
plaintifif it was decreed by the | earned Additional District
Judge who directed defendant 1 to appoint the plaintiff to
the post of Apprentice Engi neer under the s chene sponsored
by the Government of India. This decree was confirmed in
appeal by the Hi gh Court by the inpugned judgment. The High
Court further held
472

t hat the plaintiff was entitled to be appointed to the
post of Instrumentation Foreman with effect fromthe date on
whi ch the forner incunbent of that post had resigned.

Counsel for the appellants (defendants 1 & 2 ) submt
that there is no evidence of the alleged contract having
been entered into by the defendants with the plaintiff; nor
is there any evidence of a schene of the Governnent of India
which entitled the plaintifif to be appointed to any post in
t he defendants’ conpany. Counsel states that, in any view,
the plaintiff was not qualified for appointnent as an
Apprentice and nmuch less to the hi gher post of
I nstrumentation Foreman.

The plaintiff’s counsel, however, submits that the
| etters addressed by the third defendant in his capacity as
Chairman and Managine Director of the holding conpany to
defendants 1 & 2, 'the officers of the subsidiary conpany,
nade it obligatory on the part of the latter to appoint the
plaintiff in terms of the Government of |India schene. It
was so found by the first Applleate Court and the High
Court. That findingis not liable to be inmpeached in the
present proceedi ng. He says that the _defendants are,
therefore, liable to be conpelled by neans of ~a mandatory
injunction to honor the offer held out by them to the
plaintiff, who is entitled to enforce the contract  founded
on such of fer by seeking specific performance of it.

We are surprised that the first Appellate Court and the
H gh Court shoul d have proceeded on-the assunption that any
enforceable contract existed. Neither fromthe plaint nor
from the evidence is it possible to identify and concl uded
contract to which the plaintiff is a party or - which the
plaintiff can enforce. The defendants deny the existence of
any contract or any other relationships which gives the
paintiff any cause of action agai nst the defendants. There
is no specific plea or evidence as regards the particulars
of the alleged scheme of the Governnent of India interns of
which the plaintiff seeks relief. Wether it is-a statutory
scheme, and if so what are the provisions relied on by the
plaintiff, and whether a duty is cast on the defendants and
a benefit conferred on persons like the plaintiff, 1is
neither pleaded nor spoken to inevidence. Assum ng /t hat
any such schene existed or any such contract bound the
parties, to have decreed a suit for specific perfornmance of
a contract of personal service on the facts alleged by the
plaintiff, was to violate all basic norms of |aw Courts
do not ordinarily enforce performance of contracts of a
personal character, such as a contract of enploynent. In
the words of Jessel MR :

473

"The courts have never dreant of enf orci ng

agreements strictly personal in their nat ur e,

whet her they are agreenents of hiring and service,

being the comon relation of naster and servant

." [Rigby v. Connol, [1880] 14 ChD 482, 487; see

Cheshire, Fifoot and Furnston’s Law of Contract,
11th ed., p. 614]."

In the joint witten statenment filed by defendants 1
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to 3, representing the holding and subsidiary conpanies,
the alleged contract has been clearly denied. W fail to
see how the letters addressed by the Chairman of the hol ding
conpany to the officers of the subsidiary conpany advising
the appointment of the plaintiff to a post which he was
found to be not qualified to hold could have resulted in any
contract between the defendants of the one part and the
plaintiff of the other part. Assuming that the letters
witten by the Chairman of the holding company were in the
nature of a direction which a subsidiary conpany was
conpelled to carry out, we fail to see how on the facts of
this case, the plaintiff, who had no privity whatever to a
contract, assunming there was a contract, could enforce any
right under it. In the first place, the letters sent by the
Chairman of the hol ding conpany are nmerely in nature of an
advise giving rise to no contractual relationship. Even if
the advise is taken to be of the character of a direction
whi ch the subsidiary conpany is bound to comply wth, any
obligation arising fromsuch direction is not enforceable at
the instance of a total stranger. The Chairnan was in no
sense acting as a trustee of the plaintiff and no
rel ationship of a fiduciary character whatever is alleged or
proved to have exi sted between them Assunming that the then
Chairman was personally interested in the plaintiff, that
was not an interest which is legally enforceabl e agai nst the
def endant s. Such predilection on the part of the Chairnan
of a holding conpany, whatever be  its inpact on the
subsi diary conpany, does not give rise to any actionabl e

claim There is 'no evidence, whatsoever, as to t he
exi stence of a Government schene, apart froma reference to
it inthe Chairman's letter. The plaintiff has not shed
any light wupon it. The defendants have not- admitted any

such scheme. Even if a schene existed, there is no evidence
that it was enforceable at the instance of a person | seeking
its benefit. Nor has the plaintiff ~pleaded estoppel or
adduced any evidence to support any-such contention
In the absence of any specific plea or evidence as
regards the nature and other particulars of the schene, it
is preposterous that the courts below shoul d have thought it
fit to issue a mandatory injunction to conpel the
performance of the alleged contract of service in-terns
474
of or pursuant to an unknown schene. Subject to certain
wel | defined categories of exceptions, the |aw does not
permt, and the Specific Relief Act does not contenplate,
the enforcenment of a contract of a personal nature by a
decree for specific performance. The facts of this case do
not fall wthin the exceptions. Assuming that the  fact
all eged by the plaintiff to be true-as stated earlier, there
is no evidence whatever to support themthe plaintifif is
not entitled to any relief other than danages in the even of
his being in a position to prove that he has been damified
by reason of the defendants’ failure to carry out the
obligations arising under what he calls a contract.
In Hal sbury’s Laws of England, Fourth Edition, Volune

44, at page 407, it is stated:

"407. Contracts for personal work or services.- A

j udgrment for specific performance of a contract for

personal work or services is not pronounced, either

at the suit of the enployer or the enpl oyee. The

court does not seek to conpel

persons against their will to naintain continuous

personal and confidential relations. However, this

rule is not absolute and w thout exception. It has

been held that an enployer may be restrained from
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di smssing an enployee in breach of contract if
there is no |l oss of confidence between enpl oyer and
enpl oyee or if (at least in a contract of
enpl oyment to carry out a public duty) the enpl oyee
has been dismissed in a manner which does not
conply wth statutory or contractual regulations
governing dismssal. No court may, whether by way
of an order of specific perfornance of a contract
of enpl oynent or an injunction restraining a
breach or threatened breach of such a contract,
conpel an enployee to do any work or attend at any
pl ace for the doing of any work.
This principle applies not nerely to contracts of
enpl oyment, but to all contracts which involve the
renderi ng of “continuous services by one person to
another, such as a contract to work a railway
line..."
(enphasi s suppli ed)
As stated by this Court in  Executive conmttee of
Vai sh Degree Col lege, Shamli and Qthers v. Lakshm and Os.,
[1976] 2 SCR 1006 at 1020:
475
....a contract of personal service cannot
ordinarily  be -specifically enforced and a Court
normally /would not give a declaration that the
contracts subsists and the enployee even after
havi ng been renoved from service can be deened to
be in service against the will and consent of the
enployer. This rule, however, is subject to three
wel | recognised exceptions; (i) where a public
servant is sought to be renpved from service in
contravention of the provisions of Art.311 of the
Constitution of |India; (ii) where a worker is
sought to be reinstated on being disnissed  under
the Industrial Law, and (iii) where a statutory
body acts in breach or violation of the nandatory
provi sions of the statute."

(enphasi s suppl i ed)

A contract of enpl oynent cannot orodinarily be enforced
by or against an enployer. The remedy is to sue for
damages. (See section 14 read with section 41 of the
Specific Relief Act; see Indian Contract and Specific Relief
Acts, by Polock & Miulla, Tenth Edn., page 983). The  grant
of specific performance is purely discretionary and nust ~ be
refused when not warranted by the ends of- justice. Such
relief can be granted only on sound |egal principles. In
the absence of any statutory requirement, courts do not
ordinarily force an enmployer to recruit or retain in service
an enployee not required by the enployer. There are, of
course, certain exceptions to this rule, such as in the case
of a public servant dism ssed fromservice in contravention
of Article 311 of the Constitution; reinstatenent @ of a
di sm ssed worker under the Industrial Law, a statutory  body
acting in breach of statutory obligations, and the like.
(B.N. Tiwari v. District Board, Agra, AR 1964 SC 1680; U.P
State Warehousing Corporation v. C K Tyagi, [1970] 2 SCR
250; Executive Committee of Vaish Degree College, Shami and
Os. v. LakshimNarain and Ors., [1976] 2 SCR 1006 see
Hal sbury’ s Laws of England, Fourth Edn., Volune 44,
par agr aphs 405 to 420.)

On the facts of this case, the High court was clearly
wong in issuing a mandatory injunction to appoint the
plaintiff. Even if there was a contract in terms of which
the plaintiff was entitled to seek relief, the only relief
which was available in |aw was damages and not specific
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per f or mance. Breach of contract nust ordinarily sound in
danmages, and particularly so in the case of persona
contracts. Assuming that a contractual relationship arose

consequent upon the letters addressed by the third defendant
to the 1st defendant, the plaintiff was a total stranger to
any such rel ationship, for, on the facts of this case, no
relationship of a fiduciary character existed between the
plaintiff and
476

the third defendant or other defendants. Nei t her on
principles of law or equity nor under any statute did the
plaintiff acquire an enforceable right by reason of the
letters exchanged between the first and third defendants.
The plaintiff had no privity of any kind to their
relationship. No collateral contract to which the plaintiff
was a party did arise on the facts of this case. At no tine
was the third defendant acting as an agent of the plaintiff.
There i's no express or inplied contract which is enforceable
by the plaintiff. (See Halsbury' s Laws of England., Fourth
Edn., Volune 9, paragraphs 334 to 342).

The —plaintiff’'s counsel suggests that the claim is
justifiable on the basis of " legitimte expectations for
appoi nt nent . There “is no specific plea or evidence to
support any such contention. Whatever ' expectations m ght
have arisen fromthe letters of the third defendant, they
could not have in law given rise to any right enforceable by
speci fic performance.

For all these reasons we hold that the plaintiff’'s suit
for mandatory injunction, on the facts of the -case, was
rightly dismssed by the trial court and wongly decreed by
the first Appellate Court and the Hi gh Court. W set aside
the decrees of the High Court and the first Appellate Court
and restore that of the trial court.  The plaintiff's suit

shal | accordi ngly stand dismissed and the defendants’

appeal allowed with costs throughout.

N. P. V. Appeal al | 'owed.
477
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